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the action here will not be granted.1 The parties have had
their day in court, the facts have been investigated, and the
result has been a judgment imposing an obligation upon the
defendant.
'I am quite clear', said Atkin LJ. obiter^ 'that it would not be a
defence to a foreign judgment to prove that the court proceeded on the
evidence of one of the parties and that the evidence could subsequently
be shown to have been perjured evidence; that would be attacking the
decision on its merits.'2
The view taken by the courts since 1882, however, has been Alleged
that fraud is a good defence to a foreign judgment, even though
its proof will necessitate the retrial of the original case on the
merits3 and even though the fact of the defendant's fraud was
known to the plaintiff at the time of the original trial. This puts
foreign and domestic judgments on a different footing and is
inconsistent with the principle that the same tests apply to both
kinds of judgment. A litigant in domestic proceedings who,
without being able to prove extrinsic fraud, merely alleges that
owing to the fraud of his opponent the adjudicating court came
to a wrong decision with regard either to the law or to the
facts cannot bring an independent action to set aside the judg-
ment, but must either take appellate proceedings or apply for a
new trial; but a litigant who adopts the same line of defence can,
if the original proceedings took place abroad, require the Eng-
lish court to try the case afresh. The result is that the doctrine
as to the conclusiveness of foreign judgments is very seriously
and most illogically impaired.
The £]jree decisions, all given by the Court of Appeal, which
fc have displayed this attitude are the following:
.'   / Aboulojf v. Oppenheimer.*
This was an action brought on a Russian judgment which ordered
the return of certain goods unlawfully detained by the defendant, or
alternatively, the payment of their value. One defence was that the
judgment had been obtained by fraud in that the plaintiff had falsely
represented to the Russian court that the defendant was in possession
of the goods, the truth being that the plaintiff himself continued in
1	Smith v. Nlcolls (1830), 3 Sim. 458.
 2	Jacohon v. Frackon (1928), 138 L.T. 386, 394. He went on to say that it
would be different if the plaintiff had procured a perjured or an unreliable wit-
ness.,See Baker v. Wadsworth (1898), 67 LJ, (&B.) 301.
 3	Aboulofv. Qppenheimer (1882), 10 Q.B.D. 295; Fadala v. Latocs (1890),
25 Q.B.D. 310; Sye/v. Htyward, [1948] 2 K.B. 443-
4	(1882), ioQ.BJ>.295.

